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ANNIE MAE C RUM (909 Michigan Avenue, Buffalo, 


New York), a witness called by and in behalf of the defendant, 


havinc beer first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION BY MR. BURNS: 
a Miss Crum, would you state your occupation, please? 
A i am-- 
THE COURT: It is very difficult to hear in this 
courtroom. Would you move your chair 
up. Move the microphone down so you can 
speak directly into it. 
THE WITNESS: I work at J. C. Brock, put carrots 
in a bag. 
BY MR. BURNS: 
Q Miss Crum, by whom were you employed back in March of 
1369? 
A I was working with Manpower. 
Q Did you ever have occasion to do any work for the United | 
States Department of Agriculture? 
A Yes, T did. 
0 What type of work did you do for them? 
A Assiet in, you know, to go to the stores to shop. 
0. What was the purpose of these wsits? 
The—purpose_was—te-determine if—they were selling ENE Or: 
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ineligible items for the coupons. 

How long had vou been doinc this work pricr to March of 
1966, - I'm sorry, “March of 196°. 

Oh, about two years. 

And what instruction was given you when you first took 
the job? 

To leave my purse in the car generally and never to nave 
money on my person, you know, in my pockets, and to make 
the coupons obvious. 

Did you go to these etores in the company of a special 
agent? 

In the car, yes, but not in the store together. 

And do you know approximately how many times you had 
done this before March 25, 1969? 

Oh, several times. 

Could you place a number? 

No. Offhand I can't. 

Did you have occasion in March of 1969 ts go to the 
J.C.B. Super Markets doing business as Tops Market 

at 409 Niagara Street in Buffalo? 

Yes. 

And with whom did you go to that store? 

Mr. Goodman. 

What happened when you arrived at that store? What 


happened while you were in the car with Mr. Goodman? 
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Oh, he would give me a list of items to purchase for 

the food coupons and that was all, and then he would 
tell me to go into the store. 

Now, on that day, would he tell you what the mission was 
or what the job was to be performed? Did he tell you 
where you were going? 


Oh, yes, yes. 


Did he tell you what he wanted you to do? 


Yes. 

What did he tell you? 

Oh, he told me to purchase the items on the list, the 
ineligible ones and the eligible ones. 

Now, do you know what items are ineligible? 

Yes. 

Generally, what do you consider ineligibie? 

Cigarettes and oh, taxable items and items that aren't 
food. 

And other items that are not food? 

Yes. 

Now, do you recall any specific instructions Mr. Goodman 
gave you on your first visit to the store? 

No. 

Did he tell you anything, - 4id he keep your purse? 
Well, I would just leave it on the seat in the car. 


Did he give you any food stamps? 


E. F. KNISLEY 
OFFICIAL REPORTER, U. S. District Court 


A. 


| 0 


Q 
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Yes. 

And what did he tell you to do? 

To purchase the items on the List from the store. 

Did you then go inte the store of 3.C.B. Super Markets? 
Yes. 


How long were you there? 


| MR. JAMES: Pardon me. I just wonder if we 


could get the dates we aré talking abort. 


| BY MR. BURNS: 


I beg your pardon. March 25, 1969 did you go into the 
store? 

Yes. 

What did you do while you were in the store? 

I take a cart and go around and pick out the items that 
would be on the list. 

Now, did you pick out food items as well? 

Yes. 

tnd what would you do next after you finished loading 
up your cart? 

Take it to a clerk. 

Now, what would you do when you approached the clerk? 
Nothing special, but, except to try and let her see that 
I had the coupons, you know. 

Now would you do that? 


t-would-held_them_in my hand. 
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Would you hold it in a hand close to the checker? 


Yes. 


Did you try to call attention to the fact you had 


food coupons in your hand? 


Just a minute, I object. This is 

leading, your Honor. 
THE COURT: Sustain the objection, It is leading}. 
Have the witness describe in her own 

words what she did. 


BY MR. BURNS: 


a What did you do with the coupons, Miss Crum? 

A Hold them in my hand, you know, while shopping at the 
counter and while waiting if I have to wait. 

THE COURT: You mean you get up to the check-out 


station. I suppose you put the items up 


on the counter and then what occurred? 
Nothing. I would have the coupons 
in my hand, you know. 
THE COURT: What did the clerk in the store do? 
THE WITNESS: Checking out the items. 
THE COURT: Go ahead. 
BY MR. BURNS: 
Q Now, did the checker ring up the items that you had 


placed on the counter? 
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Yes. 

Were there some ineligible items on that countec? 

Yes. 

Where were your food coupons at the time the chacker was 
ringing up these items? 

In mv hand. 

How far were you standing from the checker, would you 
estimate? 

Well, the normal distance, you know. No special way. 
Where were your hands placed? 

Well, generally, you know, like you are waiting, you 
know, in front of you. 

Now, Miss Crum, I hand you Government Exhibit Number 12 
for identification and ask you if you can identify that 
exhibit? 

Yes. 

Is your signature on that document? 

Yes, it is. 

Where is it? Where can it be found? 

At the bottom of the sheet. 

On Page 1? 

Yes. 

And is it anyplace else in the document? 

At the bottom of, - on the line on the second sheet. 


Now, do you know how this document was prepared? 
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Yes, I do. 

Would you explain how it was prepared? 

Well, after going in the store and coming out, I take the 
food items and what was purchased to the cer where the 
agent is and then we either drive a couple of blocks 

or some distance shortly afterwards, you know, and write 
it up. 

And who would write up this document? 

Mr. Goodman. 

Would he ask you questions before writing it up? 

Yes. Well, sometimes, yes. 

And can you identify the items that are listed on here 
on the bottom of Page one of the document and the top of 
Page two? 

Yes. 

What are those items? 

One package Tops paper - - 


No, I mean what is it, a list. It is obviously a list. 


What is it a list of? 


Oh, items purchased. 

Now, Miss Crum, when you were in the store at the check- 
out counter, what items were on that check-out counter, 
what items were you attempting to purchase? 

Oh, beer, and a package of paper napkins and a package 


of Tops paper towels, Vim Detergent Tablets. 
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Are these items listed, the items that you attempted to 
purchase, are they listed on “he exhibit? 

Yes, they are. 

Were there other items you attempted to purchase that 
day? 
No. Oh, cigarettes, perhaps. 

Had you laid any cigarettes down on the counter in front 
of the cashier? 

No. You have to get them someplace else in the store. 
Now, aS you are going through the line, through the 
check-out line, did the checker start ringing up these 
items? 

Yes. 

What were you doing when she was ringing up the ‘tems? 
Waiting. 

Did she ask you any questions about any one of these 
thirteen items listed in Government [Exhibit 13 for 
identification? 

No, she didn't. 


Did she. after ringing up all these items, present you 


with a bill? 

Yes, and the amount that it was. 

pid she present you with a cash register tape or a figure 
or did she tell you how much you owed? 


Sue tell me how much it was. — 
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After she told you how much you owed, what did vou thea 


do? 


Greve her the coupon book. 


And what coupons were these? 

The ones that Mr. Goodman mnded me. 

What did the checker do at thiz point? 

She would take them out, take the amount, you know, of 
the coupons out to cover the bill. 

Did she say anything to you when you presented the coupons. 
to her? 

No. 

AY. the point when you presented the coupons to her, where 
were these thirteen items? 


In the bag. 


They were in a bag? 

Generally, or she was getting ready to put them in a 
bag. 

Were they on the counter or were they in a bag? 
Normally, they get paid, they take the pay and then they 
put them in the bag. 

Now, after you handed the coupons to the checker, what 


did she do? 


She took out the number she needed to cover the amount of 
the bill and then she gave me back, you know, would give 


me-back change and a due bill. 
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Now, did she say anything to you about the items that 
you were purchasing? 

Not that day. 

Did she say anythiz . a: all to you that you car recall 
regarding the: 2 

No, not tha®~ uu>. 

Did you hh. any uy On your person when you were in 
that s ot 

No. 

After you depertrd from the store, where did you go? 


To the car, back to the car where Mr. Goodman was. 


pid you stop anywhere clong the way? 


No. 


you take anything out of the bac? 


you put anything in the bag? 


what happened when you gut back to the ca: Mr. 


Goodman's car? 


IT put the bag in the, ~ on the seat and I would tell him 


what appened, if anything had been said or if I had 


received any, - well, if I had purchased any ineligible 
items. 
When vou returned to the car, were these items taken 


out of the bag in which you haa bean carrying them? 
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Now, pardon me. I am going to ject 
to the leading, your Honor. 
I will sustain the objecticn. Let 


the witness tell what she did. 


Miss Crum, when you returned to the car, can 


you tell us in as much detail as you can recall what you 


did, what you said to Mr. Goodman and what he said to you 


Well, when I immediately returned to the car, like I 


said - - 


MR. JAMES: 


THE COURT: 


THE WITNESS: 


Pardon me. I am going to object to 
the conversation. 

Conversation, I will sustain the 
objection to conversation. You can tell 
us what you did. 

What I did? 

Yes, what you did. 

Oh, well, I walked to the car and 
put the bag in the car and that's when I 
said - - 

You cannot tell us what you said. 
You took the items out of the bag, all 
right. 

No. We would drive a couple of 


blocks or so. 
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; | THE COURT: All right. You tell us what you did, 
. | but under the rules, I cannot listen to 
>| conversations between you and Mr. Goodman 
‘| You can do that, you can teli us ail the 
7 things you did with the items. Just do 
| not tell us what was said. 
? THE WITNESS: Okay. Well, I took, came out of the 
market and took the bag to the car and got 
| in the car and put the bag on the seat, 
aie whether it would be the front seat or 
- sometimes it was the back seat, anc that 
- was all, and then I got back in the car 
13 and we would drive away from this market. 
4) By MR. 3 
15 Q A ifter you had driven away from the market, wouid you, |~ 
16 then what would happen? 
wiea Then Mr. Goodman would write up what had occurred, my 
18 name. I mean, you know, put my name on the first iine. 
19 || THE COURT: Miss Crum, you have to keep your 


voice up, please. 
21 THE WITNESS: By putting my name, you know, 

identify me ac having been in the stcre 
to make the purchases and then the 
identity as close as possible cf the 


clerk. 
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BY MR. BURNS: 

Q Did either one of you at any occasion look at the items 
in the bag? 

A Yes. Then we would go through the bag and write up what 
was purchased. 

Q Now, and what is this, on Government Exhibit 12 for 
identification, what is this list of thirteen items, 
eleven iteirs, I beg your pardon. 

A Oh, these are the items I purchased from the market that 
day. 

Q Who made this list? 

A Mr. Goodman. 

Q Now, you stated your signature appears at the bottom of 


Page 1 of this exhibit and on the line - - 


A On the second sheet. 

Q On Page 2 of this exhibit. Did you sign this statement? 

A Yes, I did. 

0 Did you read the statement before it was signed? 

A Yes, I did. 

Q And when was it signed? 

A The same day, March 25th. 

a Now, you stated that you had been working as a shopper 
or investigative aide for the Department of Agriculture 
for a couple of years prior to this incident? 

A Yes. 
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| 0. Was this a normal vrocedure that you would use after 

| shopping? 

3 | A, Yes. 

4 we. AMES: Wait a minute. I object to that, 

3 | your Honor. 

| THE COURT: Normal procedure, I will sustain 

, | the objection. 

* || BY MR. BURNS: 

9 | ia) Now, Miss Crum, are these documents prepared in the 

alt normal course of the business of a shopper or investiga- 
ae | tive aide? 

12 | A. Yes. 

13 || Q And is it the reqular business after one of these 

14 || shoppings to prepare one of these documents? 

Is || K€ Yes. 

16 || ThE C°URT: Mr. Burns, let us not go through 
17 | a lot cf folderol here. It is not going 
18 to go in. This is not kept in the regula 
19 course of business, period. It is an 
20 | investigative report. Now, if you want 
21 tc offer it because the witness, - 
22 i£ she cannot describe what the clerk 
23 looked like, she cannot recall at this 
24 tine, that is understandable, but if it 
25 | was accurately made at the time and she 
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can tell us that this is what the lady 
looked like, then I will admit it under 
that rule. I mean I do not like to be 
stuffy about it, but if we are going to 
go ahead, let us do it in what I believe 


is the correct manner. 


BY MR. BURNS: 


Q 


? = PP 


Miss Crum, wa’ this document prepared , - well, how scon 
after your visit to the store was Government Exhibit 
Number 12 prepared: 

Weil, at least ten to twenty minutes after leaving the 
store. 

Does it represent an accurate description of tne ..<7ts 
that tock place. 

Yes, as close, - ves, as accurately as possible. 

All right. Now, did you have occasion to go back to the 
store on another date? 

Yes. 

Do you recali the date? 

The next day. 

Which would be March what? 

26th. 

All right. Now did you go to the store? 

In a car with Mr. Gocdman. 

Did Mr. Goodman give you any instruction prior to yerr 
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entering the store? 

Except what I was to buy again. 

Did he give you any coupons? 

Yes, coupons. 

Did he make any request about your purse? 

Well, to leave it in the car, I should leave it in the 
car. 

What else can you recall that he told you that day before 
you entered the store? 

Nothing special, more than what he generally would say. 
And did he give you any instruction about what he wanted 
you to do in the store? 

Which clerk to ao to. I mean, like he would say go to 
the same one as you went to yesterday or go to a different 


one. 


Do you recall, - well, I hand you Government Exhibit 


13 for identification. Can you identify that document? 


Yes. 


What is that? 

This is the next day work at the store. 

Now, did Mr., - Do you recall if Mr. Goodman gave you 
any particular instructions prior to entering the store 
on March 26? 


No, no special instructions. 


/ 


Do you know if he tcid you to see a certain checker or v 
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the same cnecker or a different checker? 
Cis Salke wn. 
told you to ao to the same one or 
a difterent one? 
to the same one. 


food stamos? 


“ser he qave you the food stamns 


hant and went to 
mu chased these ms that were 
Lay. 
AovpbohLnatEeLy ow Lon were you at the store? 


sat @iftcen or twenty mioutes. 


=ny vas on your nerson? 


Vaoht Club Beer and a box of Dash 
ieteryent ané Inmverial Sevaner, a cake of Dial Soap 
and e box of moth halis, a package of snoe laces and 
some Scott Tissue anc a can of Campbeil’s soup, a packag 
of Oscar Never Salami, a jar of Gulden's Mustard, a 


quart of milx and a bex of Quaker Cereal and a loaf 


of Dairy Rich read. 


Now, are any of these items on this list ineligible 
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items? 

A Yes, they are. 

Q Which items are those? 

A The beer, the detergent, the scraper, the soap, the moth 
talls, the shoe laces and the Scott Tissue. 

a Now, how did you present these items to the checker on 
your way out of the store? 

A. ¥=?., I had them in the cart and I just pulled the cart 
up to the counter and with the food stamps obvious. 

Qa Where were the food stamps, do you recall? 

A In my hand. 

Q How far were you from the checker? 

A. Right in tront of her. 

Q Approximately what distance, could you estimate? 

Ly Oh, maybe about a foot in front of her. 

Q And where would the food stamps be? 

A In my hand, obvious. 

° Would they be within her line of sight? 

A. Yes. 

MR. JAMES: Wait. 

THE WITNESS: Yes. 

MR. JAMES: Wait, please wait until I object. 

THE COURT: Sustain the objection. 

MR. JAMES: If the witness riease wouldn't 


answer when it looks like I am going to 
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1 
i object until I have a chance to object. 
| 
2 
i | THI] COURT: Please do not lead, Mr. Burns 
5 “ 
Just have the witness tell us what she 
4 
aié and so forth. 
5 
| 3Y MR. BURNS 
6 
1 Q what happered, Miss Crum, after you put the items listed 
y | 
heron the check-out counter? 
8 
A, Well, she acéed them up and told me how much I owed her 
9 
and then she took out the number of coupons needed again 
10 
i and cave ma change and a due bill. 
11 
a Did she say anything te you regarding the items you were 
12 neta ~ 
pure atinys 
13 . 
A. Yas. this day, the next day, she says she is not 
14 
supposed to let me hay? those items, meaning the beer and 
1 
. the detergent, the ineligible items, but she would let 
16 - 
me have them that day. 
17 
t Nid vou ask her especially, - did you make some request 
& 18 
| of her to give them to you? 
19 | K "Oo, NO» 
= ‘hat response did you make after she said or did you make 
2 anv response to her after she said you are not normally 
| alloec to have them? 
23 No. 
24 0 What Aid she do after she said this to you? 
25 * 


A She gave them to me. 
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And what happened with the food stamps? 

Well, she gave me the book. TI always put the book in the 
bag and she put the due bill and stuff, I assumed she had 
put it in the bag. 

Then what did you do after she had the stamps? 

I went out of the store and went back to the car. 

pid you stop anyplace after leaving the store and before 
arriving at the car? 

No. 

How close is the car to the super market? 

It may have been, let's see, he could have been in the 
lot or down the street a block away. 

And what happened once you got back to the car? 

Oh, I put the bag in the car and like I say, if i was 
sitting in the back seat or the front seat of the car 
and I would get in the car. 

Then what happened? 

That's all. 


Would vou stay at that location? 


No. We would drive away. 

And then what next happened between you and Mr. Goodman? 
Then we would write up what had been purchased, what 

had happened. 

Did you ever, - did either one of you ever look into the 
bag? 
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Yes. 

Well, desc’ ibe what happened, what you would do, what you 
did? 

Oh, well, we would glance in the bag, you know, and - - 


Well, how was this list prepared in Government Exhibit 


13 for identification? 
How was it prepared? 
That's right. 

He would prepare it. 


Well, how would he go about describing these items? 


Well, he would write them down and tell me, you know, 
this is what to buy. 


I am talking about when you are back in the car. 


Oh. 

You say Mr. Goodman made this list? 

Right. 

How did he make this list? 

Oh, by taking the items ou: of the bag and writing them 
down by identity. 

Now, Miss Crum, do you see your signature or have you 
signed this document, Government Exhibit 137 


Yes. 


Did you read this document before you signed it? 


Yes, I did. 


Is it an accurate representation of what transpired that 
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day? 
Yes. 
Now, did you have another occasion to go to J.C.B. 
Super Markets? 
Yes, I did. 
CGUXT : Before we get to the next day, we 


will take a recess. 


(A short recess.) 


eneneeaeanrnreant 
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| PROCEEDINGS: After short. recess, 


APPEARANCES: As before noted, 


| ANNIE MAE CRUM, a Witness called by and in behalf 


of the Defendant, having been previously dvly sworn, resumed 


the witness stand and testified further as follows: 


DIRECT EXAMINATION BY MR, BURNS: (Resumed) 


Q. 


Now, Miss Crum, I believe we just finished up with your 
telling the Court of your virit to these J. C. B. Super 
Market on March 26, 1969. Now, did there come a third 
occasion when you visited the store”® 

Yes. 

What was that dr)? 

March 27th. 

Now, would you describe the circumstances surrounding 
your visit to the store that day? 

Well, we went a little earlier and -- 

Did you meet Mr. Goodman scoueplace? 

Yes. He picked me up near my house, 

Go ahead, proceed, 

And we drove to the market again and I made a few 
purchases shown for that day. 

Now, did you approach the store in his car? 


Yes. 
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Did he give you any instructions before you arrived at 
the store’ 

Go to another clerk, 

Did he tell you he wanted you to shop the stcre once 
again to try to purchase different itens? 

Yes, go to a different clerk. 

Did he tell you what items he wanted you to purchase? 
Yes, generally the same idea. 


What eise did you do before you went inthe store? 


Nothing else. 

Did he give you anything? 

The coupons. 

Did he take anything from yeu’ 

No, I left my purse in the car, 

Did you have any cash or any sh on your person when you 
entered the store? 

No. 

What did you do once you were in the store? 

I got a shopping cart and went around to get the items 
for that day. 

Now, I hand you Government Exhibit 14 for identification 
and ask you if you can identify that exhibit? 

WES « 

What is that exhibit? 

Six ineligibles and six eligible items. 
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No, What is this document? 
Oh, this document is a statement from, with what do you 


call it, what occurred that day. 


Is this statement signed by you” 

Yes, it is. 

At what place? 

At what places? 

Where is it signed? 

Oh, at the bottom of the first sheet and on the line 
on the second sheet. 

Now, is there a list of items included on this exhibit? 
Yes. 

What ure those items? 

These are the items. Do you want me to name -- 

No. What are they, where do they come from? 


Oh, they was bought from this market. 


Were these the items that vou had picked up in the 


rerket? 

Yes. 

Now, what did you do with these items before leaving the 
market, after you put them in the cart? 

Oh, after I put them in the cart I went to another 
checker, another clerk, and this time it was a man and he 
checked them for me. 


Now, what did you do with these items? 
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| A. Oh, after he put them in the bag -- 

2 | Q@ No, let's back up a minute. After you put these items 
3 || in your cart and before you left the etore, did you go 
| to the checkout counter” 

5 | A. Yes. 

| Q. And what did you do with the items when you arrived at 
7 | the checkout counter? 

a | A. Oh, I put them on the counter. 

9 || Q. What items did you put on the ccunter? 

10 || A. The paper towels, the knife, Palmolive Soap, a CE light 
ll bulb and a box of Vim Detergent tablets, a dishcloth, 

12 a box of Salerno Saltines, a package of naka. a can of 
13 Campbell's Soup, a box of Cheerios, a bottle of Hunt's 
14 Catsup and a bottle of Home Orange Drink. 

is || Q Now, in this list of twelve items, were there any that 
16 were ineligible items” 

17 A. Yes. The first six, the paper towels, the knife, the 
18 soap, the light bulb, the detergent tablets and the | 
19 dust cloth, | 
20 Q. Did you have any food stamps in your possession at that 
21 time? 


22 A. Yes, I aid, 


23 Q. Will you proceed to tell the Court how you epproached the 
24 zheckout counter, what you did with your hands and with 
25 the coupons and with the items that are listed here? 


E. F. KNISLEY 
OFFriciat Reporter. U. S. District Court 


31 
A. M. Crum, for Deft., Direct. 


Well, I pushed the crt up to the counter, up to the 
place of checkout and the male clerk checked the articles 
out and I had the food coupons obvious in my hand ar. 
he run them up on the cash register and then I paid for 
them. He asked for the coupons and he took off the 
amount needed to cover, and that was what happened. 
Now, do you know if he asked for the coupons before 

had put them in the bag or after he put them in the 

He as‘ed for them before. 

Did he make any comment to you about the items you were 
attempting to purchase? 

No. 

Vid he mention that any of these items were ineligible 
items? 

No. 

Did he give you any change from this transaction? 

Yes, he did. 

What did he give you? 

Thirteen cents. Oh, a due bill for thirteen cents, I 
am sorry. 

And what did you do with these items when you left the 


store? 


I took them to the car where Mr. Goodman was waiting 


and I put them on the front seat or in the back seat, 


as normally I do, and then we drove away. 
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te 


uw 
~ 


1 | Q. Did you then stop someplace and reviev what hac  appencvd? 
2 | A. Yes, 
»| What did the two of you do” 
«| A. Mr. Goodman wrote up this list, this form here. 
; | Q. Did you sign this form? 
a 6 A Yes, I ata, 
7 Q Did you read this form before you signed it? 
8 | A. Yes, I did, 
9}; Q Does it represent accurately what transpire4 that 
10 || day? 
il | A. Yes, it does, 
12 || MR. BURNS: I have no further questions. 
13 | THE COURT: All right. 
14 | BY MR. BURNS: 


is || Q 
| 
17 

18 A. 
19 || Q. 
20 || Ae 
a || @ 
22 || A. 
23 || @ 
all A. 


I beg your pardon. Miss Crum, after tre visit of 

March 27th, did you have oces«‘.;: to go back to J. C. B. 
Super Market on any other ocris..1? 

Yes. 

Do you recall when? 

In April, 

Do you recall what the dates were? 

The 4th, in that week. 

How many visits wewe there? 

Three, 


And what were the purposes of those visits’ 


€. F. KNISLEY. 
Orriciat Reporter, U. S. District Court 


33 


{ A. M. Crum, for Deft., Direct. 158 

A. One was to see if they would purchase food coupons for 
cash. 

Q. Did yor ..llow a procedure y different from the one 


that you have alieady related‘ 


MR. JAMES: Pardon me, 

THE WITNESS: No. 

MR. JAMES: Pardon me. I otject to that, your 
Honor, 

THE COURT: I sustain the cbjection,. 


BY MR. BURNS: 


Q. Miss Crum, you saic you returned to the store on three 


occasions. Would you describe to the Court what you did 


on these three cccasions? 


THE COURT: I suppose we can oniy co it one by 


one, What happened on the first occasion? 


THE WITNESS: Wel, the first time J went into the 
store -- 
THE COURT: About how much after was this from 


the time of the last visit which, as I 


understand, was March 28th? 


THE WITNES: About a week, 
THE COURT: Aoout a week, all right. 
THE WITNESS: I went into the store and attempted 


to sell coupons for cash, 


BY MR. BURNS: 
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Q. And what was the, - what did the checkout -- 

A. No, she said no. 

Q. Did you return to the store on another occasion? 

A. Ves. 

Q. Do you recall approximately when? | 

A. The 9th, I think, 

Q. Just an approximation, 

A. Within the same week, 

Q. What did you attempt to do on that cccasion? 

A. I have to look and see, 

Q. Well, did you return wt the supe market together with 
Mr. Goodman? 

A. Yes. 

Q. What was the, =- do you recall the general purpose of 
why you were back in the store’? 

A. Well, with the coupons. f{ think that was in that week, 
to sell coupons. 

Q. Anc during that, - and then did you enter the store with 
your coupons? 

A. Yes, yes. 

Q. Did you attempt to maxe @& transaction with these 
coupons? 

A. Yes. I asked her and she said "No", 

THE COURT: That does not mean anything. What 


did you do with the coupons? Did you try 
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to make a transaction with the coupons? 


I do not know what you mean by thet. 

Coupons for cash, to exchange them for 
money. 

You asked her to exchange them, Did 
you go and bring any items to the checkout 
counter on that day? 

No, 

And 3he said "No"? 

Yes, 


Go ahead, Mr. Burns. 


Q. No, did you return to the store on another occasion? 
A. Yes. 

Q. Do you recall approximately when that would be? 

A. Let me see, either the 4th or the 8th, 

THE COURT: You are looking at something. Is 


THE WITNESS: 
THE COURT: 


BY MR. BURNS: 


this your memorandum? 
No, it wasn't, 


You are looking at something. 


Q. I beg your pardon. You did not return the sixth time? 
A. No, 
THE COURT: You are lcoking at some paper there, 
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THE WITNESS: I got it from Mr. Burns. 
THE COURT: That is net risht, Mr. Burns. She 


shouldn't be using that. 

MR, BURNS: No. I am not encouraging ner to uo 
that at all. In fact, © Gidn't ask her 
to. 

THE couRT: Then have her put it down then. If 
she made it, 1t would be different. 

BY MR, BURNS: 

Q. Did you have any occasion to visit the store after your 


fifth visit? 


MR, BURNS: L have no further questions. 


CROSS EXAMINATION BY MR, JAMES: 
Q. Miss Crum, in 1969 when you did these, three shoppings 


were you unemployed? 


A. Well, not actually. 

Q You were working with Manpower? 

A. Yes. 

Q. Were vou on Welfare at the time’ 

A. I am trying to recall. I don't think so. 

Q Do you recail how Mr. Goodman first got in contact with 
you? 


Yes, through New York State Employment. 
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New York State Employment? 
Yes. 
Were you on Welfare at that time, or unemployed‘ 


Yes, I had been laid off. 


Okay, I see. Now, before you made the shoppings in 
March of 1969 did you know Betty Gainer? 

No. I don't know her today, 

You never did know Betty Gainer? 

No, I never knew her, 

And you couldn't put a name to a face today, could you? 


No, I couldn't. I only know her name from here, from 


the case, 

All right, and where cid you first hear her name in 
connection with thie case? 

I read her name, 

Where did you read her name’ 


From the Federal, - from Mr. Burns, but I didn't know 


her name before, 

I see, and you don't really know whether she has any 
personal connection with these transactions or not, do 
you? 

Personal? 

Personally you don't know yourself, do you? 

I don't know what you mean, 


I say you don't know whether Betty Gainer is the one that 
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7 ABE iY | A , 

© rosy , iW ant Sy - 
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PY MR, tA Wu ‘ 

‘ed : on thnevye, - WAV nave tt.os Pfiasavite « te 
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MR, BUHN!: fe vay scill f&: } , 

MP. JAMLS: y°o1. heave ‘nose thre statcmernt 

MR, BUNS: Yes, 

BY “R, JAMES: 

° 

j Ohay. these ZTetencntd, . Tha C ° ae ry, 
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No. 

All right, and then on March 26th in the copy of the 
statement fastened to my interrogatories someone wrote 
in the name Betty Gainer, Jas that written in there 
when you signed this statement? 

No, it wasn't, 

And do you know who wrote that in there? 

Nc, I don't, 

Ana then on Page, - on the one from March 27th, that is 
your shoging, in the one that is fastened to my answer 
to interrogatories, someon: wrote in the name John Cusack, 
clerk, and then cressed out the word clerk and wrote in 


the word manager. Jas that on there when you signed 


your statement on March 27, 1969? 


No, it was not. 

And that is not in your handwriting, 

No, it is not, 

And neither is the name of Betty Gainer? 

No. 

And you have no idea who put those names there? 

No, I don't. 

Okay. Now, the first time that you did your shopping, 
the one on March 25th, did Mr. Goodman tell you who 
to go to” 


No, 
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Are you sure or don't you remembe r' 

I am trying to recall. No, he did not. 

He didn't, okay. Now, you were describing what you did 
when you went up to this clerk and you said well, I had 
these food stamps and they were obvious or some thing 
like that, is that right? 

Yes. I didn't say anything. I just had them in my 
hand, 

When you walked up to the clerk, to the casiiier, would 
she be on your left or on your right? 

well, on my, - I think they are on my left. 

On your left? 

Yes, 

And is there a counter up along there where you can 

put your food? 

Yes. 

And then the cashier sits behind the counter, does she? 
Yes. 

And she is working away at her machine, 1s she? 


Yes. 


And she ig taking care of the customer ahead of you, 


is she? 

If there are people ahead, yes. 

Ana then when it is your turn, you are taking your stuff 
out of your cart, are you, and putting it onto the 
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counter? 

Yes. 

All right. Now. when you were taking the stuff out of 
your cart and putting it on the counter, where were your 
coupons? 

In my hand, 

In your hand? 

Yes, 

I see. You didn't have a purse with you at that time? 
No. 

What were you wearing? 

A coat, a black coat one day and a fur-trimmed coat 
maybe the next day. 

And G@id it have pockets with it? 


Yes. 


And you didn't have the coupons in there while you were 


unloading this? 

No. 

I see. Okay. Then you have the food up there and then 
she what, immediate.y starts the sorting of the food and 
hitting the keys, is that the way it works? 

Yes, 

Now, were you ‘tanding up like this waving those at her? 
No, no, Just normal, 


Your hand was down at your side? 
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Yes. 

Maybe she saw it and maybe she didn't: 

No. I see that tney see it because they tell you to 
hola them so the céshier can see them, 

Now, these food stamps, how big are they, the book? 
About this big, the size of a bill. 

The size of a what”? 

A bill, a dollar bill. 

About as big as a dollar bill, are ey: 

Yes. 

Okay. 

Maybe just a little longer. 

Now, on these three transactions did yu get cash register 
receipts? 

yes, I left it up to then. They put it ir the bag. 

I see, and then those cash register receipts if you got 
them would go in the bag, is that right? 

Yes. 

And then when you gow back to the car with Mr. Gcodman, 
what, you dumped the bag out”? 

Yes. 

Or did you pull the items out: 

Yes, I would pull the items out. 

What woul. you do with the cash register receipt that 
vas in the bag? 
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Mr. Goodman would take the cach r:gi3ater rzeceipt. 


you vould ese oim take chen .4t0 nin, sould you? 


All right, and whet about the du> bilis, would “2 also 
take them? 

If they put thea in the tas, tnen ve would nave ‘nem and 
he would take them ind be able to write thea down. 

lovuld you teke “hos? or would he take them 

Oh, yes, he world tuk2 

And you eoujdn'* pay any atvention ts them yourself, 4:3 
that vighi 

No mere thar ticy were the: correct cof. 

All right. I think sou sid on the cecasicn 

gecond visit these, shtick would be Mareh 26 

Me, Goodman cugeest a that you ee back to the sane 

clerk that you hai beusht che cay before, 1s that cisht? 


Yes. 


The same clerx that you suy sold you items inprec}.: 


Yes. 

Now, was that h:s cu.tom and peectise that Lf goo 
a clesk that «aku £212 you gomethire, lapropgel 
then you would veturr, to the sane clerk 

Yes, if there + .udu ve & icxt dey, it 

secona diy. 

I see, 
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A. Perhaps I mean I don't know if there is a rule or what, 
but I know in some cases they will tell you to so to the 
same clerk. 

Q. All right, and I think you said that when you went back 
to her the second day after your transaction was almost 
through and you gave her the food stamps and then she 
gaia that she was not supposed to let you have the 
ineligible items, but that she would let you have them 
anyway. 

A. Yes, the second day. 

That is quoting you fair! 

A. Yes, that's true. 

Q. So she was tellins you that in accordance with the 
instructions given her by the store, she was not allowed 
to 3e11 you that merchandise for food atamps, is that 
right? 

MR, BURNS: Your Honor, I object to the content 

of that question. 

THE QUNT: T will permit it. Overruled. 

BY MR, JA‘isS: 

Q. Isn't thet rier’? 

A. Pa “dor.” 

Q. Isn't that righ * 

A. T didn't understand. 

Q. “he saa telling, you in effect that she had been instructed 
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by her management not to sell that kind of? item for food 
stamps but that she was gcing to do it anyway? 

Yes, the seccend day, but she sold them the first day. 
Sne aLdn't tell you that the first day? 

No. 

All right, but the reason you went back to her the 
second day was because she had sold the ineligible items 
the first day, wasn't it? 

I assume so. I don't know, 

Do ’ou have those statements? ‘hen you wrote this 
tranvaction up on your report that you signed for 

Mr. Coodmar, on March 26, you put it ae little differently 
idun't you? Didn't you then say "I was not allowed to 
have any taxable items for food stamps, but she would 
let me have it this time", right? 

Eyeste me, yes. 

“o it was both those things, really in substance with 
wnat she was telling you, is that right? 

YOS. 


lthough she I:new it was improper and she had been told 


net to do it, sne was going to go ahead and do it for 


you, is that risnt? 
Yes. 
Did sre tell you that the management of the store had 


Lnsi.ructest her that she cculd not give you those items? 
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No, she didn't say if anyone had said to her not to. 

She didn't go into that mucn detail? 

No. 

Qkay. Now, the third shopping, the one on Marcn <7, 1969, 
Mr. Goodman told you to 59 to a aifferent -- 

Risht. 


Cashier, is that right? 


Yes. 
Now, do you Know why that was? ‘as that a policy or did 
he say why’ 


No. He just told me to go to a different one and I did. 
All right. Now, this one that you went to, did you 
know this one ahead cf time 

No, I didn'*t. 

Did you know who he was? 

No, I aidn't. 

Do you know today whe he was? 

No, I don't. 

All right, and go you know whether he had a position as 
a cashier or as a manager or assistant manager, anything 
like that’ 

No, I just thought he was 4 clerk. 

He wags just another man standing ty, front of that cash 
register tape marking things up, is that right? 


Yes. 
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Now, I think you said that he didn't tell you that any 
of the items was ineligibie, is that right 

No. 

Is that right? 

Yes, he didn't say, but he just rung them up. 

Okay. Well, you did say something in connection with 
cigarettes on your dealings with him, didn't you? 

Oh, he refused to sell me cigarettes. 

He refused to sell you cigarettes? 

Yes, 

And that is how you wrote it up. You said "I had also 
selected cigarettes which the checker refused to sell 
me for payment with food coupons", is that right? 

Yes. 

Did he tell you why he refused to sell you the cigarettes 
for food stamps? 

No, he did not. 

He just said he couldn't do it’ 

Yes, 

Did he say it was against the food stamp regulations? 
No. He just refused, 

Just refused? 

Yes, 

But it was an out and out refusal and he wouldn't take 


any argument on it? 
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1 i A. Right. 
2 | Q. Okay. Now, after these first three shoppings, you then 
> | went back a couple more times and the first cime you 
| went back did you go back to see Betty Cainer that time? 
5 || A- Which tise? 
6 | Q. This was after the first three shoppings. 
7| A. Oh. 
a | Q Then on the fourth shopping did you £90 back to see 
9 | Betty Gainer again? 
10 || A. Not necessarily. 
il Q. Well, do you recall* 
12 A. Well, I went in to exchange food stamps for cash. 
13 | Q. Yes, and do you remember who you went to see at that 
14 | time? 
15 | A. It was one of the clerks. I don't recall which clerk 
16 || it was. 
17 | Q. You don't remember on eitner occasion? 
18 | A. No. ci really don't recall. 
19 Q. Okay, and in any event, whoever you went to see, the 
20 girl said no, she couldn't give you cash for food stamps? 
21 A. Right. 
22 Q. All right, and then the second time you think it was in 
23 the same week you conducted a shopping there? 
24 A. Fuur days later. 
25 Q. And then you tried to buy ineligible items and the 
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clerk againw#id "No", is that right? 

She refused. 

And did she say why she was refusing? 

No. 

Do you have any recollection on it? 

Yes. No one said why. They just refused, 

They just said "We can't do that", is that right? 

Yes. 

Now, do you remember some, oh, a couple of years after 


all these events took place the Government moved for 


summary judgment and you signed a series of affidavits; 
do you remember doing that? 

Yes. 

And I show you an affidavit of yours that is sworn to, 
Oh, 

January 25, 1972. Is that your signature? 

Yes, it is. 

And I show you another affidavit also dated the same 
day and ask you whether that is your signature? 

Yes, it is. 

And I show you another affidavit of yours in which, - 
which is also signed to January 25, 1972 and ask you 
whether that is your signature? 

Yes, it is. 


And you read those affidavits over before you signed 
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And as far as you knew, they were true and correct 
Yes. 

Now, referring to your first affidavit which deals with 
your shopping of March 75, 1969, that was the one where | 
by mistake you said "1-A", the shopping took place at | 
1:00 a.m. instead of 1:00 p.m., is that right? 

Oh, yes. 

Okay, and in that up near the top of the second page, 
it says "I purchased the following items:", and under- 
neath that it says Betty Gainer, clerk. Is that Betty 
Gainer, clerk, supposed *o be anv part of that affidavit 
based on your personal knowledge? 

I don't understand. 

well, do you know who put in those words, “Betty Gainer, 
clerk"? 

No. 

And does the name Letty Gainer, clerk, mean anything to 
you or did it at tne time you signed that affidavit’ 

No. 


And is the same also true of the next affidavit you 


signed dealing with the shopping of March 26, 1969 where 


up at the top of the second page somebocy wrote in the 


words "Betty Cainer, clerk", That doesn'c meen anything 


Ee. F. KNISLEY 
OFFICIAL REPORTER, U. S. DisTRICT COURT 


25 A. M. Crum, for Deft., Cross. 176 
to you either, does it? 
. | A. No. 
. | Q. And you hav’ no knowledge as to Betty Gainer, clerk, or 
4 as to how or why it should be in the affidavit, do you’ Y 
: | A. No, 
‘ Q And you are not swearing to anything with reference to 
; | Betty Gainer, clerk, just because her name appears in 
8 | this affidavit, are you? 
‘ i} A. Well, she ie the clerk, 
10 | Q. Yes, 
4 | av I suppose that is why, you know, 
“2 Q. I say you are not swearing she was the clerk and you 
3 have no knowledge -- 
“4 A. Oh, no, I didn't know her name, no, v 
“s Q. And in your third affidavit, where you talk about the 
-s shopping of March 27, 19€9, up near the top of the 
7 second page it says, "I purchased the following items: 
“ John Cusack, manager", Ncw, I take it the fact that 
ra those words “John Cusack, manager", are in there doesn't |v 
- mean that you are swearing that he is the person that 
“a you bought this merchandise from? 
2 A. No, I didn't mow his name. 
23 Q Okay. Also looking at those affidavits going back to 
= | the first one covering the shopping of March 25, '69, 
33 I notice that you are describing the checker, you say 
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| 
1 | the checker was female, Negro and was about twenty-one 
2 | years old, is that right? 
3 A. Yes. | 
4 | Q. And then going over to the second affidavit dealing with 
5 | the shopping that took place on March 26, 1969, did you 
6 | say this checker was Negro female and was about twenty-~ 
7 | five years old? 
8 | A. That probably was a mistake ‘n hearing. 
9 | Qa well, did you say that on this affidavit | 
10 |) A. No. It was probably a mistake in hearing, in writing. 
1 | Q Does the twenty-five years old appear on this affidavit? 
12 | A. Yes,it does. 
13 | Q. And you signed it and swore to it, dgid you not? 
14 A. Yes. 
15 MR, JAMES: Okay. 
16 THE COURT: Mr. James, I think we will take a 
17 | short break, 
18 
19 (Short recess taken.) 
20 
21 
22 *n 2 enee ee 
23 
24 
25 

E. F. KNISLEY 
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1 || PROCEEDINGS: After short recess. | 
2 || APPEARANCES: Ae before noted, | 


4| ANNIE MAE C RUM, @ Witness calle? by and in behalf 
5 of the Defendant, having been previously duly sw urn, resumed 


6 the witness stand and testified further as follows: 


% THE COURT: All right, Mr. James, whenever you 
9 || are ready. 


10 || CROSS EXAMINATION BY MR, JAMES: (Resumed ) 


ee eneee eee 
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11 a About how long did it take you to get the items off 

12 of the shelf on each of these shoppings that you did? 

13 | A. About fifteen or twenty minutes, : 
14 Qe And if you had to put them back, about how long would 

15 it have teken? 

16 || A. Oh, about the same length of time. . 
17 | MR, JAMES: Thank you. That is all I have. 

18 | THE COURT: Anything else, Mr. Burns’? 

9 | MR. BURNS: No, no questions of this witnesss, 

20 | your Honor. 

21 THE COURT: Thank yu, Miss Crum. 

22 MR, BURNS: The Government's next witness is 

23 Mr. Cott, previously sworn. 

i 
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UUITED STATZS DISTRICT COURT 
MESTLERN DISTRICT OF UCW YORK 


ee 


J3.C.B. SUPER MARKETS, INC. 
409 Niagara Gtreot 
Buffalo, New York 


Piaintift 


-vs- Civil 1970-232 


UNITED STATES 9F AMERICA, and 
UNITED ST "ES DEPARTMENT OF AGRICULTURE 


Defendants 


—— 


APPEARANCES: HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 
(GROVER R. JANES, JR., of Counsel) 
Buffalo, New York, for the Plaintiff. 
RICHARD J. ARCAPA, ESQ., United States Attorney 
(THEODORE J. BURNS, CSQ., of Counscl) 
Buffalo, New york, for the Defendants. 
Plaintiff brought this action under 7 U.S.C. 
§2022 to obtain review of its disqualification from par@- 
ticipation in the Food Stamp Program (7 U.S.C. §2011 et 
peg.) for a period of thirty days. On December 15, 1972 
the court filed a decision and order denying defendants’ 
motion for summary judgment [J.C-.B. Suner Markets, Inc. 
v. United States, 57 F.R.D. 500 (W.D.N.Y. 1972)).- 


The proceedings in this court were held pursuant 


to 7 U.S.C. §2022, which provides in pertinent part as 


| 
| 
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follows: 


« « « The suit in the United States di: ~ 
trict court . . . shall be a trinl de 
novo by the court in which the court 

shall determine the validity of the ques~- 
tioned administrative action in issue. 

If the court determines that such adnin- 
dstrative action is invalid it shall entcr 
such ..igment or order as it determines is 
in accurdance with the law and the evi- 
dence. 


In passing on the defendants’ motion for summary judgment, 
this court noted: 


« « « the use of the term “trial de ovo" 
indicates a legislative intention to pro- 
vide a scope of review not limited to that 
available under the general provisions of 
the Administrative Procedure Act, 5 U.S.C. 
$701 et seq. See 5 U.S.C. §706(2) (F). 
Consequently, in determining the validity 
of an action of disqu7zii“ication, the 
court should make its ©... findings of fact 
based upon a prevonderance of the evidence 
before it and not:-be limited to a consid- 
eration of the cvidence presented in ths 
administrative proceeding. 
57 F.R.D. at 502, 503. 

A trial was held and the following constitutes the findings 


of fact and conclusions of law based upon the trial recore. 

fhe plaintiff, J.C.B. Super Markets, Inc. [J.C.°.], 
was suspended from participation in the Food Stamp Program 
as a result of alleged violations which occurred on March 


25, 26 and 27, 1969. At trial the government offered 
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evidence about earlier violations at the store and of the 
notice given to J.C.B. to show that the plaintiff was 
aware of the regulations and knew of the importance of 
complying with them. Plaintiff argues that these earlicr 
violations should not be admissible because Joseph Perna, 
John Perna and Joseph Cooper, the owners of J.C.B. at the 
time of the violations charged in this case, did not as~ 
gume ownership until March 30, 1968 after most of the 
prior violations occurred. The original owners of J.C.B. 
were John C. Buscaglia and Anthony Sciolino, who operated 
the market at 409 Niagara Street, Buffalo, New York pur- 
svant to a franchise agreement with Niagara Frontier Ser-~- 
vices, Inc. [N.F.S.}), also known as Tops Markets. On 
March 14, 1966 Sciolino and Buscaglia applied for authori- 
zation to participate in the Food Stamp Prosram in behalf 
of J.C.B. A year or two later, after incurring considera= 
ble losses, they divested themselves of owmership end 
management of the store with N.F.S. taking over its opera- 
tion. After negotiation with N.F.S., Mr. Perna and his 
associztes began operation on March 30, 1968. They did 


kot form a new corporation, but instead purchased the 


outstanding stock of J.C.3B. 
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During the trial, John L. Cobb, officer in charge 
ef the Buffalo office of the United States Department of 
Agriculture, and Charles Close, a field representative, 
testified about the record of investigation of J.C.B. 


since the time of its authorization to participate in the 


Food Stamp Progran on March 14, 1966. The first notice 


was sent on April 15, 1966 when Mr. Cobb sent a letter to 
Thomas Shanahan, attorney for Tops Markets, Inc., con=- 
firming a visit of April 14 in which he discussed the 

Food Stamp Program with Mr. Sciolino and Mr. Buscaglia. 

On September 29, 1967 Mr. Cobb sent a letter to the Tops 
Market at 409 Niagara Street, discussing a visit of Septem=- 
ber 1, 1967 in which certain ineligible items were included 
in the sales on that day. At the time of the September 1 . 
visit, the department representative discussed the regu- 
lations with the manager. On October 4, 1967 when Mr. 
Close visited the store, he found that food stamps were 


exchanged for ineligible non-food items. He again dis~ 


cussed this matter with the store manager and another letter 


was sent on October 12, i967. On March 16, 1958 an official 


warning letter was sent to Mr. H. Kosek, manager of the 
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store, with a copy to Mr. Shanahan, confirming a February 
2, 1968 visit when Mr. Close observed violations of the 
regulations. The letter advised: 

In view of the continuing violation of 

regulations, please consider this as an 

official warning lettcr from the U. S. 

Department of Agriculture and if you are 

again found to be in violation of the 

regulations you may lose your authoriza~ 

tion to accept food coupons. 

The letter continued: 

Our representative will visit your store 

again in the near future and expect to 

find that you are complying with the 

regulations in every respect. 

After Mr. Perna and his associates took over the 
ownership and management of the store in March 1968, noth- 
ing further occurred until October 1968 when Mr. Close 
visited the store again and cbserved John Cusack make an 
irregular food stamp transaction. On December 2, 1968 
another official warning letter was sent to the store to 
the attentior of Joseph Perna, advising that a violation 
of the regulations would mean a loss of authorization to 


accept food coupons, and also advising Mr. Perna that a 


representative would visit the store in the near future to 
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eee if the store was complying with the regulations. The 
promised visits were made on March 25, 26 and 27, 1969 
when Annie Crun, an investigator for the Department of 
Agriculture, shopped the store and reported that she pur- 
chased ineligible non<-food items with food stamps. In 
early April 1969, three more attempts were made to pur- 
chase ineligible non-food items, but the clerks refused 
to sell the items at the time of these visits. 

XI am satisfied from the evidence that the shop- 
pings of March 25, 26 and 27, 1969 were made and that on 
these occasions the investigative aide for the Department 


of Agriculture purchased the ineligible non-food items 


charged. On March 26, Betty Gainer, the clerk, told the 


investigator that she was not permitted to let her purchase 
ineligible items with food stamps, but she would let her 

have them anyway. Plaintiff argues that because the clerk 
xnew that her cenéuct was unauthorized and against her em- 
ployer's specific instructions, it ought not to be consid- 
ered. Giving the greatest weight possible to this argu- 

ment, it is not sufficient to excuse the violation. There 


is no evidence that Miss Gainer profited in any way by this 


60 
Decision and Order of Judge Curtin. 


~ 


transaction. She was acting for her employer, J.C.Be,. 
and it is bound by her actions. On March 27, Miss Crum 
purchased the articles from a male cashier. Because the 
government a’d not keep the cash register tapes, the 
plaintiff claims that it is unable to specifically iden- 
D tify the transaction. John Cusack, the manager, who was 
identified at trial as the individual who made the salc, 
cannot recall it. By failing to keep the record of the 
gale, the government places a difficult burden on the 
/ store owner to disprove an unfair charge. Nevertheless, 
frox the evidence in this case, I am convinced thet the 
purchase of non-food items wag made on March 27 from Mr. 
Cusack. 
| As a result of these purchases, the Department 
sent a letter to plaintiff iim May 14, 1969 charging that, 
on March 25 and 26, 1969, Betty Gainer, a clerk in the 
atore, accepted food coupons in exchange for ineligible 


merchancise in violation of the regulations and, on March 


27, John Cusack, the manager, committed similar acts. The 
letter oxplained that a reply could bo submitted to the 


Buffalo office of the Department of Agriculture on or before 
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May 27, 1969. On May 19, 1969 Mr. Perna presented a 
atatement in mitigation and, on May 21, 1969, Mr. Cobb 
forwarded the file to the Northeast District, recommending 
that the store be disqualified for a period of thirty days. 
In Mr. Cobb's initial recommendation, he stated: 


Viewing the case as involving a corpor- 
ate entity . . . which has reflected a 
constant history of observed violations, 
a serious complaint, and an affirmative 
finding of ineligible sales . . «, I 
would recommend a six (6) months suspen- 
sion based on an apparent store policy. 
On the other hand, Mr. Perna, the new 
franchised corporate -resident, had oniy 
one observed violation by our field of- 
fice, and the 0.1.G. investigation = 
sisting of an equal mix of ineligibi 
sales versus refusal to so participate. 
Thus I recommend a thirty (30) day sus- 
pension from the Program as an adminis~ 
tration action which most nearly fits 
the situation. 


The Distxcict Director recommended that the dis- 
qualification be increased to sixty days. The principal 
xeason given for the increase was that a warning letter 
had been issued and the store manager had personally been 
involved in one violation. After plaintiff appealed this 
G@ecision to the Food Stamp Review Officer, the disquali- 


fication was modified to thirty days. Before a final de- 


cision was reached, Peter Shanbora, the Food Stamp Review 
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Officer, came to Buffalo to meet with representatives of 
J.C.B, 2nd also considered a further written argument. 
In his brief, the attoxney for the plaintiff set forth 
in detail the reasons why a sixty-day ¢isqualification 
was unduly harsh and disastrous to J.C.B. This action 
in the district court followed. 

Under usual principles of law, the defendant 
correctly arques that the agency and the court are enti- 
tled to consider the prior history of violations of the 
Food Stamp Program and the warnings addressed to the store 
by the Department. This evidence shows that the operators 
of the store were aware of the regulations and the impor- 


tance cf complying with them. However, the corporation, 


not the individuals, was authorized to deal in food stamps. 
In addition, the agency sent warning letters to N.F.S., 

the franchisor of J.C.B. While this evidence may be con-~ 
sidered, nevertheless, in fairness to the defendant, the 
record reflects that the reviewing officers did not charge 


Mr. Perna and his associates with the prior history except 


f-r the one occasion, which occurred in October 1963. 


63 
Decision and Order of Judge Curtin. 


-10- 


Citing Martin v. United States, 459 P.2d 300 
(6th Cir. 1972), Save More of Gary, Inc. v. United 
States, 442 F.2d 36 (7th Cir. 1971), and a number of dis- 
trict court cases, the government argues that the district 
court has no authority to consider the appropriateness of 
the penalty meted out by the agency. This court believes 
that the better view is expressed in the case of Cross v. 
United States (Ho. 74-1367, 4th Cir., Feb. 7, 1975) (en 
banc). In that case the circuit court decided that the 
district court in a “trial de novo" may reduce an admin- 
istrative sanction under this section even though it con- 
cludes that the Secretary of Agriculture properly found 


that the act was violated. 


The majority in the Cross case described the 


standard of review by the district court of the penalty 
meted out by the agency as followss 
e » « in those instances in which it may 


bo fairly said on the de novo record as 
a whole that the Secretary, acting through 


I etter Nated Sentember 29. 1967. 
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his designates, has abused his discre~ 
tion by acting arbitrarily or capri- 

ciously, would the district court be 

warranted in exercising its authority 

to modify the penalty. 

Cross, supra at 15. 

Judge Widener, concurring, would give the dis- 

| trict court a wider range of review. He would permit the 
court to make its own independent judgment as to the term 
of disqualification within the limits of the regulations 
and the statutes. Cross, supra at 16-24. 

Joseph Perna testified at the trial about the 
severe economic hardship which would be visited upon the 
store by a thirty-day Gisqualification. The store is lo- 
cated in an area of the city where many of its customers 
use food stamps. In early 1973 about ten-and-a~-half 
percent of its business was made up of food stamp sales. 
In addition, the food stamp customers also made substan- 
tinl purchases using cash. Mr. Perna estimated that if 
its right to sell merchandise to food stamp customers was 


suspended, it would lose at least thirty percent of its 


| gross sales. He feared that if the store was disqualificd 


for a period of thirty days, it tight not be able to stay 
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in business at that location and, if it did, it would take 
about a year to a year and a half to recover the lort sales 
volumo. I have also considered as part of the evidence 

the presentations made to the agency by J.C.B. which set 
forth in detail its argument that a disqualification would 
impose a drastic hardship. However, the dire consequences 
prophesied by Mr. Perna are his opinion only and not sup- 
ported by independent evidence. 

Considering the evidence in this case in accor- 
dance with the standard expounded by Judge Widener in his 
concurring opinion in the Cross case leaves the plaintiff 
without a remedy. Without question, a thirty-day suspen- 
sion will be a serious blow to the financial fortunes of 
J.C.Be} nevertheless, all of these factors were weighed 
carefully during the atehnioteative review. Viewing the 
facts of this case in the light of the regulations, the 
plaintiff has failed in its burden of persuading the court 
that the agency action should be set aside. 


The Clerk is directed to enter judgment in favor 


of the defendants dismissing the complaint. 
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/ JOHN T. CURTIN 
Ugited States District Judge 


DATED: June 10, 1975 


latter Dated December 2. 1968. 
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UNITED STATES DISTRICT COURT 


WES 


TER DISTRICT OF NEW YORK 


J. C. 3. SUPER HARKETS, Itc. 


Plaintiff/Annella.t 


vs. 
CIVIL ACTIO} 
NITED STATES OF AMERICA and NO. 1970-232 
UNITED STATES DEPARTHENT OF 
AGRICULTURE DOCKET NO. 7 
Defendants/Resvondents 
l. Complaint. 
2. Order to Show Cause. 
3. Summons, 
4, Order. 
5. Answer, 
6. Interrogatories, 
7. Answers to Interrogatories. 
8. Defendants’ lotice of Motion for Summary Judgment. 
9. Affidavit in Opposition. 
10. Plaintiff's Affidavit in sunport of motion. 
p> Affidavit submitted in opposition. 
12. Decision and Order of Judge Curtin 
13. Transcript. 
14, Trial memo of defendants. 
15. Memorandum of Law of plaintiff. 
le. Post-trial Memo of defendants. 


vu 
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17. Post-trial Memo of plaintiff. 

18. Requests to Find submitted by plaintiff. 

} 19. Proposed findings submitted by defendants. | 
20. Decision and Order of Judge Curtin | 


| 
| 
| 21. Judgment. 


22. Notice of Notion for a Stay. 

23. Defendants' response to motion. 

2h, Notice of Appeal. 

25. Order granting stay. 

EXHIBITS 

| 
| 
| PLAISCITr'sS EXHIBITS 
i I 
: | 
i. Exhibit 3 List of food stamp sales, December 1971, January, | 
| February 1972. | 
| 2. Exhibit 4 Compilation of total sales, December 21, 1969 - | 
: September 20, 1969. | 
! 3. Exhibit 6 Financial Statement, June 28, 1959. 
|; 
4, Exhibit 7: Financial Statement from September 25, 195% to 
' ' 
| Sevtember 26, 1970. | 
5. Exhibit 8 Financial: Statement from Sevtember 1979 to Sententer 
| 25, 1971. | 
| | 
| 6. Exhioit 9 Financial Statement from September 1971 to September | 
| 


29, 1972. 


Te Exhibit 11 Financial Statement March 31, 1973. 
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| NEPSINDAL TS EXHIBITS 

! i. Exhibit 1 Application for authorization 

2. Exhibit 2 Checxlist for Retailer Review, April 14, 1966. c 

%, Exhibit 3 Confirming letter, April 15, 1966. 

| 4, Exhib’* 4 Educational visit checklist, Sentember 1, 1967. | . 

| 5. Exhibit J Confirming letter, September 29, 1967. | 

| 6. Exhibit 6 Zducational visit checklist, October 4, 1967. 

| 7. Exhibit 7 Confirming letter, October 12, 1967. 

| 8. Exhibit 8 Educational visit checklist, February 2, 1968. 

9 Exhibit 9 Warning letter, March 18, 1968. 

| 10. Exhibit 10 Educational visit checklist, October 23, 1968. 

| 11. Exhibit 11 Yarning letter, December 2, 1968. 

| 42. Exhibit 15 Investigation report, April 24, 1969. 

| 13. Exhibit 16 Letter of charges, May 14, 1969. 

14. Exhibit 17 Case summary, JC3 Super Market, Inc. 

| 15. Exhibit 18 District recommendation, June 9, 1969. 

| 16. Exhibit 19 Letter, undated, to John Cusack, from Director, 

| Northeast District, 

! 17. Exhibit 20° Letter, July 16, 1969, Mr. Perna to Food Stamn 

, Review Officer. 

18, Exhibit 21 Letter, oo 27, 1969, Mir. Shambora to iir. Perna. { 

| 19. Exhibit 22 Letter, July 24, 1969, Mr. Parone to Mr. Shamtora. 

i 20. Exhibit 23 Letter, Seotember 15, 1969, ir. Shanahan to ‘ir. 

| Shanbora. 
! 
| 


| . 
bts. SORENESS Letter, September 23, 1969, Mr. Shambora to ‘ir. 
Shanahan. 
| 
1 
| 
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Stipulation. 


on De 


ees Exhibit 25 Letter, October 10, 1969, Mr. Shanahan to Hr. 
Shambora. 
23; Exhibit 26 Letter, October 21, 1969, Mr. Shanahan to Hr. 
| Sha 
24. Exhibit 27 Letter, Hay 6, 1970, Mr. Shambora to Hr. Shanahan. 


It is stipulated that the pavers listed on the attached list, 
and the exhibits referred to thereir shall constitute the record on 


appeal in this action. 


HODGSON, RUSS, ANDREWS, WOODS & eer 


ee ele pe 2 Oa 


tee yor Plaingiff/avveliant 


RICHARD J. ARCARA, E 
United States Attor n 


snr 


ASSistant 
Attorney for Def 


By 


ung 
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